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discipline, prior to the issuance of a
Notice of Intent to Discipline.

(d) Referral of complaints of criminal
conduct. If the Office of the General
Counsel of EOIR receives credible in-
formation or allegations that a practi-
tioner has engaged in criminal con-
duct, the Office of the General Counsel
of EOIR shall refer the matter to the
Inspector General and, if appropriate,
to the Federal Bureau of Investigation.
In such cases, in making the decision
to pursue disciplinary sanctions, the
Office of the General Counsel of EOIR
shall coordinate in advance with the
appropriate investigative and prosecu-
torial authorities within the Depart-
ment to ensure that neither the dis-
ciplinary process nor criminal prosecu-
tions are jeopardized.

§ 3.105 Notice of Intent to Discipline.

(a) Issuance of Notice to practitioner. If,
upon completion of the preliminary in-
quiry, the Office of the General Counsel
of EOIR determines that sufficient
prima facie evidence exists to warrant
charging a practitioner with profes-
sional misconduct as set forth in § 3.102,
it will issue a Notice of Intent to Dis-
cipline to the practitioner named in
the complaint. This notice will be
served upon the practitioner by per-
sonal service as defined in § 103.5a of
this chapter. Such notice shall contain
a statement of the charge(s), a copy of
the preliminary inquiry report, the
proposed disciplinary sanctions to be
imposed, the procedure for filing an an-
swer or requesting a hearing, and the
mailing address and telephone number
of the Board.

(b) Copy of Notice to the Service; reci-
procity of disciplinary sanctions. A copy
of the Notice of Intent to Discipline
shall be forwarded to the Office of the
General Counsel of the Service. The Of-
fice of the General Counsel of the Serv-
ice may submit a written request to
the Board or the adjudicating official
requesting that any discipline imposed
upon a practitioner which restricts his
or her authority to practice before the
Board or the Immigration Courts also
apply to the practitioner’s authority to
practice before the Service. Proof of
service on the practitioner of any re-
quest to broaden the scope of the pro-

posed discipline must be filed with the
adjudicating official.

(c) Answer—(1) Filing. The practi-
tioner shall file a written answer to the
Notice of Intent to Discipline with the
Board within 30 days of the date of
service of the Notice of Intent to Dis-
cipline unless, on motion to the Board,
an extension of time to answer is
granted for good cause. A motion for
an extension of time to answer must be
received by the Board no later than
three (3) working days before the time
to answer has expired. A copy of the
answer and any such motion shall be
served by the practitioner on the Office
of the General Counsel of EOIR (or the
Office of the General Counsel of the
Service with respect to a Notice of In-
tent to Discipline issued by the Serv-
ice).

(2) Contents. The answer shall contain
a statement of facts which constitute
the grounds of defense and shall spe-
cifically admit or deny each allegation
set forth in the Notice of Intent to Dis-
cipline. Every allegation in the Notice
of Intent to Discipline which is not de-
nied in the answer shall be deemed to
be admitted and may be considered as
proved, and no further evidence in re-
spect of such allegation need be ad-
duced. The practitioner may also state
affirmatively special matters of de-
fense and may submit supporting docu-
ments, including affidavits or state-
ments, along with the answer.

(3) Request for hearing. The practi-
tioner shall also state in the answer
whether he or she requests a hearing
on the matter. If no such request is
made, the opportunity for a hearing
will be deemed waived.

(d) Failure to file an answer. (1) Fail-
ure to file an answer within the time
period prescribed in the Notice of In-
tent to Discipline, except where the
time to answer is extended by the
Board, shall constitute an admission of
the allegations in the Notice of Intent
to Discipline and no further evidence
with respect to such allegations need
be adduced.

(2) Upon such a default by the practi-
tioner, the Office of the General Coun-
sel shall submit to the Board proof of
personal service of the Notice of Intent
to Discipline. The practitioner shall be
precluded thereafter from requesting a
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hearing on the matter. The Board shall
issue a final order adopting the rec-
ommended disciplinary sanctions in
the Notice of Intent to Discipline un-
less to do so would foster a tendency
toward inconsistent dispositions for
comparable conduct, or would other-
wise be unwarranted or not in the in-
terest of justice. Any final order impos-
ing discipline shall not become effec-
tive sooner than 15 days from the date
of the order to provide the practitioner
opportunity to comply with the terms
of such order, including, but not lim-
ited to, withdrawing from pending im-
migration matters and notifying immi-
gration clients of the imposition of any
sanction. A practitioner may file a mo-
tion to set aside a final order of dis-
cipline issued pursuant to this para-
graph, with service of such motion on
the Office of the General Counsel of
EOIR, provided:

(i) Such a motion is filed within 15
days of the date of service of the final
order; and

(ii) His or her failure to file an an-
swer was due to exceptional cir-
cumstances (such as serious illness of
the practitioner or death of an imme-
diate relative of the practitioner, but
not including less compelling cir-
cumstances) beyond the control of the
practitioner.

§ 3.106 Hearing and disposition.
(a) Hearing—(1) Procedure. (i) The

Chief Immigration Judge shall, upon
the filing of an answer, appoint an Im-
migration Judge as an adjudicating of-
ficial. At the request of the Chief Im-
migration Judge or in the interest of
efficiency, the Director of EOIR may
appoint an Administrative Law Judge
as an adjudicating official. An Immi-
gration Judge or Administrative Law
Judge shall not serve as the adjudi-
cating official in any case in which he
or she is also the complainant. An Im-
migration Judge shall not serve as the
adjudicating official in any case in-
volving a practitioner who regularly
appears before him or her.

(ii) Upon the practitioner’s request
for a hearing, the adjudicating official
shall designate the time and place of
the hearing with due regard to the lo-
cation of the practitioner’s practice or
residence, the convenience of wit-

nesses, and any other relevant factors.
Such notice shall be served upon the
practitioner by personal service as de-
fined in § 103.5a of this chapter. The
practitioner shall be afforded adequate
time to prepare his or her case in ad-
vance of the hearing. Pre-hearing con-
ferences may be scheduled at the dis-
cretion of the adjudicating official in
order to narrow issues, to obtain stipu-
lations between the parties, to ex-
change information voluntarily, and
otherwise to simplify and organize the
proceeding. Settlement agreements
reached after the issuance of a Notice
of Intent to Discipline are subject to
final approval by the adjudicating offi-
cial or if the practitioner has not filed
an answer, subject to final approval by
the Board.

(iii) The practitioner may be rep-
resented at the hearing by counsel at
no expense to the government. Counsel
for the practitioner shall file a Notice
of Entry of Appearance on Form EOIR–
28 in accordance with the procedures
set forth in this Part 3. At the hearing,
the practitioner shall have a reason-
able opportunity to examine and object
to evidence presented by the govern-
ment, to present evidence on his or her
own behalf, and to cross-examine wit-
nesses presented by the government.

(iv) In rendering a decision, the adju-
dicating official shall consider the fol-
lowing: the complaint, the preliminary
inquiry report, the Notice of Intent to
Discipline, the answer and any sup-
porting documents, and any other evi-
dence presented at the hearing (or, if
the practitioner files an answer but
does not request a hearing, any plead-
ing, brief, or other materials submitted
by counsel for the government). Coun-
sel for the government shall bear the
burden of proving the grounds for dis-
ciplinary sanctions enumerated in the
Notice of Intent to Discipline by clear,
unequivocal, and convincing evidence.

(v) The record of the hearing, regard-
less of whether the hearing is held be-
fore an Immigration Judge or an Ad-
ministrative Law Judge, shall conform
to the requirements of 8 CFR part 3,
subpart C and 8 CFR 240.9. Disciplinary
hearings shall be conducted in the
same manner as Immigration Court
proceedings as is appropriate, and shall
be open to the public, except that:
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